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(i) 


QUESTION PRESENTED 


The question presented is whether due process and equal pro- 


tection of the law is violated by denial of petition for reinstatement 
after disbarment. The ground for reinstatement was absence| of 
specific evidence to overcome the presumption of innocence and good 
conduct fully supported by documentary proof of the truth of respond- 
ent's allegedly false complaint of corruption against a bank and two 
judges. Inability of the Committee on Admissions and Grievances 

to produce specific rebuttal proof to overcome the prima facie evi- 
dence of truth of Respondent's complaint against the bank and judges 
was shown in the reinstatement proceedings by vague responses to 
Requests for Admissfons and Interrogatories. 


QUESTION PRESENTED e 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
CONSTITUTIONAL AMENDMENT INVOLVED 
POINTS ON APPEAL 
SUMMARY OF ARGUMENT 
ARGUMENT 
I. 1. Appellant was not disbarred and reinstate- 


ment denied because of any false statement, 
written or oral, made by her. 


Appellant was disbarred because she sub- 
mitted a complaint to the Department of 


Justice exposing collusion of two judges 

in the crime of a trustee bank in defraud- 
ing a trust, and because she submitted posi- 
tive, uncontroverted proof of the truth of the 
allegations of the collusion. : 


Disbarment and denial of reinstatement was 
denial of Appellant's right to petition the 
Government for redress of a grievance pro- 
tected by Amendment One. 


Disbarment and denial ofreinstatement pre- 
dicated upon denial of the judicially notice re- 
cord, deprives Appellant of due process and 
equal protection of the law, guaranteed uy 
Amendments Five and Fourteen. 


CONCLUSION . ° ° ’ 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,220 


DIANA KEARNY POWELL, 


Appellant, 


v. | 
COMMITTEE ON ADMISSIONS AND GRIEVANCES 
OF THE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA, | 


Appeal from A Final Judgment 
of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under the Act of October 31, 1951, 
c. 655, Sec. 48, 50(a), 85 Stat. 726, 727, 28 U.S.C.A. 1291, 1294. 
Jurisdiction in the Court below was under Rule 94 of the Local Rules 


of the United States District Court for the District of Columbia. 


Appeal is taken from a final Order of the United States District 
Court for the District of Columbia, entered June 23, 1967 (JA 11). 


STATEMENT OF THE CASE 


Appeal is taken from a final Order of the United States District 
Court for the District of Columbia, entered June 23, 1967, (JA 11) 
denying Appellant's Motion for Reinstatement and to set aside disbar- 
ment, filed June 20, 1967. (JA 2). 


Disbarment was for Respondent's charges of corruption against 
a bank and two judges, and turned upon the showing of truth of her 
Complaint addressed to the Attorney General, Powell v. Katzenbach, 
123 U.S. App. D.C. 250, 359 F.2d 234, 86S. Ct. 1341, 384 U.S. 906, 
pet. for rehearing denied 86 Ct. 1584, 384 U. S. 967, in support of 
which Respondent produced 52 pages of judicially noticed documentation. 
(Trial Brief, Appendix B) This evidence showed the judges had repeated 
misstatements, which could not have been inadvertent, to condone and 
aid the fraud of the trustee bank in final distribution of the corpus of a 
terminated trust. Neither at the disbarment Trial nor in response to 
Requests for Admissions (JA 7) and interrogatories (JA 9) calling for 
specific evidence, if any, to rebut the documentary proof of Respondent's 
innocence and the truth of her Complaint of corruption, was an iota of 
specific evidence produced. Committee evidence at the trial and Answers 


to the discovery procedures consisted exclusively of broad generalities 


and contradictions of the patent facts. 


Appellant appeals on the ground that she has been denied due pro- 
cess and equal protection of the law, and that she has an absolute right 
to reinstatement. 


CONSTITUTIONAL AMENDMENT INVOLVED | 
| 
Amendment One: | 
Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably ito assemble, 
and to petition the Government for a redress of grievances. | 
Amendment Five: | 
No person shall... nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public 
use, without just compensation. | 


Amendment Fourteen; Section 1: 
All persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States, 
nor shall any State deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its jurisdiction the 
equal protection of the law. 


| 

POINTS ON APPEAL | 

The Honorable Court erred: | 

1. In denying Appellant Diana Kearny Powell her right to a fair 
hearing on the facts on her Motion for Reinstatement, in violation of due 
process of law. | 

2. In depriving Appellant of the opportunity to require supporting 
proof of the Committee as to its denials of Requests for Admissions. 

3. In depriving Appellant of the opportunity to require Answers 
to Interrogatories 3,4, 5, and 6 responsive to the Questions, and in detail. 

4. In depriving Appellant Diana Kearny Powell of a substantial and 
valuable right, contrary to the evidence, and on the basis of bias and 


prejudice, contrary to justice. 


SUMMARY OF ARGUMENT 


Appellant was not disbarred and reinstatement denied because of 
any false statement, written or oral, made by her. She was disbarred 
and her reinstatement denied because she submitted a complaint to the 
Department of Justice exposing the collusion of two judges in the crime 
of a trustee bank in defrauding a trust, and because she submitted posi- 
tive, uncontroverted proof of the truth of the allegations of the collusion. 
Therefore, disbarment and denial of reinstatement was denial of Ap- - 
pellant's absolute right to petition the Government for redress of a 
grievance. This right is one that is protected by Amendment One of 
the Constitution. Disbarment and denial of reinstatement was predi- 
cated upon denial of the judicially noticed record. This evasion of es- 
tablished procedures deprived Appellant of due process of law and 
equal protection of the law. These rights are among those guaranteed 
by Amendments Five and Fourteen of the Constitution. Therefore, dis- 
barment should be set aside and Appellant fully reinstated. 


ARGUMENT 


I. 


1. Appellant was not disbarred and reinstatement 
denied because of any false statement, written 
or oral, made by her. 


At the trial in the United States District Court, January 18, 1966 
(R. 16, 17, 30), the related records in Administration No. 12,657, Estate 
of Diana Kearny Powell, widow, deceased, and Civil Action No. 4051-55, 
Lucy Powell uv. Diana Kearny Powell, ei al., Complaint for Appointment 
of a Successor Trustee, were judicially noticed by the Court and 
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stipulated into the record in the disbarment proceeding.! The pertinent 
portions of these cases were set out in Appendix A of Respondent's 
Trial Brief. The judges involved admitted that these records were 
before them at the time they made the decisions, which substantiated 
Appellant's Complaint to the Attorney General charging that they had 
misstated the record. Appendix B of the Trial Brief analyzed the mis- 
statements in detail, with cross-references to the records set forth in 
Appendix A, showing that Judge Holtzoff had made at least fourteen 
misstatements of matters in the record before him, and at least one 
misstatement of the cited case law. At least eight facts of record to 
show that these misstatements could not have been inadvertent were 
also listed. Trial Brief, B. 1-6. | 


Pages B. 6-20 of the Trial Brief showed at least 53 instances in 
which Judge Burger, in the opinion in 16,071, misstated the record 
and the facts set forth in the record, and at least twenty-one instances 
of patent misstatements of law, including such patent misstatements 


1 Dowell v. Committee on Admissions and Grievances, __ U.S. App. D.C. __, 
__F.2d___, 89 S. Ct. 1487, 386 U.S, _, Powell v. Holtzoff, _ U.S, App. D.C. 

,___ F, 2d___, consolidated on petition for certiorari with Powell v. Katzen- 
bach; 123 U.S. App. D.C, 250, 359 F, 2d 234, 86 S, Ct. 1341, 384 U.S, 906, Pet. 
for rehearing denied, 86 S, Ct, 1584, 364 U.S, 967. | 


Lucy Powell v. Diana Kearny Powell, et al., (C.A, 4051-55), on appeal 
Powell v. National Savings and Trust Company (1961) 111 U.S, App. D.C. 290, 
296 F. 2d 412, cert. den. 368 U.S, 946, 7 L. Ed. 2d 343, 82 S. Ct. 387, rehearing 
den. 379 U.S. 1005, 7 L. Ed. 2d 547, 82 S, Ct. 597; Estate of Diana Kearny Powell, 
widow, deceased, Adm. 12,657, on appeal Diana Kearny Powell v. Nat. Sav. and 
Trust Co., et al., (No. 17,178) combined with Emilia L. Powell, et al. v. Nat. Sav. 
& Trust Co., et al., (No. 17,181) (1963) 114 U.S, App. D.C, 269, 314 F. 2d 274, 
cert. den. 379 U.S, 920, rehearing den. 379 U.S. 984; Powell v. Nat. Sav. & Trust 
Co. No. 18,292, decided May 19, 1964, cert. den. 379 U.S, 920 (1965); Powell v. 
Nat. Sav. & Trust Co., (No. 19,782)__ U.S. App. D.C._, ____ F. 2d___, cert. 
den. 384 U.S, 938, 86 S. Ct. 1461, rehearing den. 384 U.S. 1027, 86 s. Ct. 1919 
(1967). 


of fact as dates of death, the nature of the action in Civil Action No. 4051- 
55, and status of the various parties. (cited in full p. 5) An example of 
the misstatement of basic facts is the statement that William Glasgow 
Powell, testamentary trustee under the will, (A, 13-15, 18-20), whose 
death on May 11, 1955 (A. 14, 30) was the occasion for appointment of 

the National Savings and Trust Company as his successor as trustee 

(A, 12-17), was the last survivor (A, 47) of "five life tenants of the trust 
(A. 46), that ‘Four of the five children of the testratrix died, without 
issue surviving, prior to the time of distribution,’ and that Appellant 
herein, the substituted remainderman, was the sole surviving child of 

the last survivor of testatrix' five children. "' Neither Henry Paige, of 
Drury, Lynham and Pewell, representing the National Savings and Trust 
Company, nor Benjamin Dulany, of Douglas Obear and Campbell, now 
representing the Executors of the Estate of Lucy Powell, deceased, 

(and who as attorney for Lucy Powell had filed the Complaint for the Ap- 
pointment of the National Savings and Trust Company as successor to 
William Glasgow Powell in the trusteeship), reminded the Court of these 
patent anacronisms, Instead, they pressed for claims predicated on these 


errors, and opposed Appellant in seeking reversal on the basis of the 


errer and reconsideration on the true facts. In these patent deceptions 
of the Court to convert the remainder trust property, the two judges in 
question repeatedly refused correction of the error, or even reccnsidera- 
tion, sustaining the fraud, even when the fraud was pointed out to them 
in explicit detail. 

Since all these matters are of record, before the Court in Appel- 
lant’s Trial Brief, it is undisputed that the rece rd supports the truth of 


the charges of ccrruption. 


| 
Appellant was disbarred because she submitted 

a complaint to the Department of Justice exposing 
collusion of two judges in the crime of a trustee 
bank in defrauding a trust, and because she sub- 
mitted positive, uncontroverted proof of the truth 


of the.allegations of the collusion. | 
Denial of reinstatement was not explained. Presumably, it rested 
upon the representation of the Committee and finding of the Trial Court 
that Appellant's Complaint was totally false and without foundation. 
Requests for Admissions (J.A. 7) and Interrogatories (J.A. 9) were 
filed, and Answers were submitted by the Committee (J.A. 8, 10). 
These procedures were designed to discover whether the Committee 


claimed, or could offer, any evidence or record to rebut the evidence 
submitted by Appellant. Not one iota of specific evidence was offered 
to show that any of the records produced in support of Appellant were 
in any way false, inaccurate, or anything other than plain and true 
statement of fact and record. Much less, was any evidence submitted 
to support the argument and finding that Appellant's charges of collu- 
sion of the two judges were ‘orally false and without foundation in the 
facts of record. The perjured testimony of Judge Holtzoff and the 
evasive testimony of Judge Burger at the trial on January 18, 1966, 
was completely answered and rebutted in the specific citations of 
these Judges’ false statements of facts of record appearing in the 
Trial Brief, set forth in detail by comparing the statements with the 
record itself, judicially noticed and unrebutted. Instead of answering 
the questions, the Committee simply referred to these records ap- 
pearing in the appendices to the brief as false statements, without 
any showing of why it claimed the record, which had been stipulated 
into evidence, was not exactly what it purported to be. Requests for 
Admissions were flatly denied (J.A. 8). But these were a denial that 
the records were presumed to be a true and correct statement of the 
facts unless proven to be false by substantial evidence, which has never 
been forthcoming. Although denying that no such evidence was forth- 


| 
coming, the Committee has failed to produce any such evidence or to 


state what evidence it has produced that it considers sustains its de- 
nials of the Request for Admissions. This, in itself, is an unfounded 


conclusion. 


Likewise, the Answers to the Interrogatories are generalities, 
reiterations of earlier fallacies, and assumptions, without an iota of 
documentary proof (J.A. 10). Yet, these are revealing because of their 


unresponsive nature. Answers to Interrogatories 2, 3, and 4 simply 


refer to the appearance in the Trial Brief of documents already in 


the record (J.A. 10). These are not reiterations, as the Opposition 
to Reinstatement alleges, and their repetition does not prove their 
falsity. On the contrary, the appearance in the pleadings of the al- 
legedly false charges of collusion between the judges and the bank 
are placed next to documentary proof of their truth. 


Interrogatory 5 calls for a correspondingly specific showing 
on the part of the Committee, in specifics that would leave no doubt, 
as Appellant’s showing of truth leaves no doubt: 


"5. State the precise point on which the 
statements are alleged to be false, with ref- 
erence to the exact location in the record by 
document and page number showing the cor- 
rect facts which the Committee claims are 
the basis for its allegation of falsity." (J.A. 
9) 


To this specific question calling for a specific answer, the Com- 
mittee submitted this general and evasive answer: 
"5. Insofar as the statements of the 
respondent allege that Judges Holtzoff and 
Burger had been guilty of misconduct and 
corruption, such statements are wholly 
false." (J.A. 10) 
Similarly, Interrogatory 6 calls for specific documentary proof 
to rebut the specific documentary proof in Appellant-Respondent's 
Trial Brief: 


"6, State the reference to the record by spe- 
cific document and page which is alleged to rebut 
the specific points of evidence set out in Respon- 
dent's Appendix B to her Trial Brief in support 
of the truth and foundation in fact of the allega- 
tions of her Complaint addressed to the Attor- 
ney General." (JA 9-10) 


The Committee evades this damaging "Answer" by another evasion and 
generality (after denying evasions and generalities) in its Reply to Re- 
quests for Admissions (JA 8): | 


"6, The entire record rebuts the respondent's 
allegations of misconduct and corruption on the 
part of Judges Holtzoff and Burger." (JA 11) 


In effect, the Answers to Interrogatories are an admission of the 
fact that the Committee on Admissions and Grievances has charged 
Appellant with professional misconduct because she has submitted sub- 
stantial proof supporting a complaint of a crime addressed to the De- 
partment of Justice which it is unable to rebut. 


II 


1. Disbarment and denial of reinstatement 
was denial of Appellant's right to petition 
the Government for redress of a grievance 
protected by Amendment One. 


Amendment One of the Constitution of the United States! guarantees 
the right of petition. Disbarment was specifically restricted to the counts 
of Appellant's Complaint, addressed to the Attorney General and filed in 
court seeking redress for a criminal act of which she had been the victim. 
Even assuming the proof might not sustain the charges of the Complaint, 
the fact of the crime was alleged and evidence was available. Yet the 
Department of Justice, having the duty to prosecute crime, not only fail- 
ed to prosecute the crime but protected the criminals. It is ho surprise 
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with a Government that rewards crime and condemns the innocent vic- 
tim of crime for making a complaint, that this country has collapsed into 
anarchy, with murder, violence, and every type of crime being commit- 
ted with impunity, and the population being terrorized. The Bill of Rights 
was not written into our law to protect wrongdoers from deserved re- 
tribution. The Bill of Rights was intended to protect the innocent from 


injustice. 


Appellant claims her right under the First Amendment to petition 
the Government through legal means, that is, the legal process of a 


formal Complaint filed in Court, addressed to the law enforcement branch 
of Government, and to proceed in doing so without fear of threats and re- 
tribution exemplified by this disbarment. The violence that is rocking 
the country clearly illustrates that few people have the restraint and 
patriotism inadversity that Appellant has shown. 


Appellant respectfully points out in contrast the excess of malice 
in the testimony of Judge Holtzoff, (Tr. p. 11). For this statement, 
under oath, on its face self-serving, defmatory pev se, and shown by the 
record to be perjured, for which Appellant brought an action in defama- 
tion (No. 20,544, 0 F.2d__,__ US. App. D.C.__, 384 US. 906, 
967, 86 S. Ct. 1341, 1584),truth was not offered as a defense. Instead, 
the action was summarily dismissed on the defenses of judicial privilege 
and the privilege of a witness testifying in a judicial proceeding. It is 
pointed out that the Appellee's Brief in that case, while making numerous 
factual errors (including the statement that Judge Holtzoff had made the 
decision in Adm. 12,657, enclesed in 1905, by Judge Stafford), strongly 
urges absolute immunity of statements in any phase of judicial proceed- 
ings, including privilege as to pleadings, Brown v. Shimabukaro, 73 App. 
D.C. 194, 118 F. 2d 17 (1941), Young v. Young, 57 App. D.C, 157, 18 F. 
2a 807 (1927). 
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The blunt facts are that the Department of Justice has defended one 
shown by overwhelming evidence to have commited perjury and aided 
fraud on the ground of privilege of a statement made ina judicial pro- 
ceeding, while at the same time it referred for disbarment the formal 
Complaint addressed to the Attorney General seeking, on the pasis of 
substantial documentary evidence, prosecution of the same criminal acts. 


This is not only a right, to make a complaint about corruption and 
dishonesty in the legal profession and inthe Court. Ex parte Bradley, 
7 Wall (U.S.) 364, 19 L. Ed. 214; It is an absolute duty imposed by the 
highest standards of law and ethics. Canons of Professional Ethics, Pre- 
amble, Canon 1. m re Ewers, US. App. D. C. Disbarment No. 106, May 4, 
1967, citing In ve Quimby, 123 U. S. App. D. C. 278, 359 F. 2d 257 (1966). 


The right to file a Complaint in Court is part of the right|to petition 
included in the First Amendment (B. p. 3). Itis even more fundamental than 
freedom of the press and of assembly. Brotherhood of R. R. Trainment 
v. Virginia, ex rel, Virginia State Bar.,84 S. Ct. 1113, 377 U. Ss. 1, 12 L. 
Ed. 2d 89, rehearing denied 84 S. Ct. 1625, 377 U. S. 960, 12 i. Ed. 2d 
505 (1964), is a recent case decided by the Supreme Court, holding that 
regulation of professional conduct cannot be used as a ruse to deprive 
either individual citizens or a group of the right to petition the courts 


for redress of grievances, guaranteed by the First Amendment. Freedom 
of speech may be sanctioned only where there is reckless disregard of 
truth, which Appellant submits the record clearly shows to be attributable, 
not to her, but to those who have made the maliciously false accusations 


of misconduct against her. Garrison v. State of Louisiana, (La. 1964) 
85 S. Ct. 209, 379 U. S. 64, 13 L. Ed. 2d 125; Near f. Minnesota, 283 
U. S. 697, 75 L. Ed. 1357, 51S. Ct. R. 625. 
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I 


1. Disbarment and denial of reinstatement 
predicated upon denial of the judicially 
noticed record, deprives Appellant of due 
process and equal protection of the law, 
guaranteed by Amendments Five and 


Fourteen. 


Due process of law and equal protection of the laws, rights protected 
by several Amendments to the Comstitution, but specifically by Amendments 
Five and Fourteen, guarantee to every citizen that no valuable right will 
be taken other than by legal processes, upon the basis of substantial evi- 
dence, determined by an impartial tribunal having jurisdiction, according 
to established rules of law. Lappin v. District of Columbia (1903), 22 
App. D. C. 76; 12 Am. Jur., "Due Process", and cited cases. 


Due process was held to apply to the right to continue in the practice 
of law. Dillon v. United States, (D. C. Or. 1964), 280 F. Supp. 487, rever- 
sed on other grounds, 346 F. 2d 633. 


Certainly no one, least of all the Court, would be so crass as to deny 
that total exclusion from consideration of admitted facts and records be- 
fore the Court, because of prejudice or favortism, is denial of due process 
of the most basic sort. Literally hundreds of pages of uncontroverted 
documentary evidence have been before the Court sustaining beyond any 
shadow of doubt the substantial basis in fact supporting the truth of Appel- 
lant's Complaint addressed to the Attorney General which the Committee 
alleged was false and unfounded. 


This Court has a positive duty to set aside a decision predicated 


upon flagrant disregard of the record before it in violation of Amend- 
ments Five and Fourteen. 
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CONCLUSION 


WHEREFORE, Appellant respectfully prays that this Court set 
aside the Disbarment in the United States District Court for the District 
of Columbia on the ground that it deprives Appellant of due process of 
law and equal protection of the laws, and that Appellant be metneratec to 
all rights of which she has been deprived pursuant to the disbarment, and 
for such other and further relief as to this Court seems just and proper. 


DIANA KEARNY POWELL, Appellant 


1500 Massachusetts Avenue, N. W. 
Washington, D. C. 20005 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 


DIANA KEARNY POWELL, Miscellaneous No. 54-65 


MOTION FOR REINSTATEMENT AS A MEMBER, 
OF THE BAR OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Comes now Diana Kearny Powell, and respectfully moves this 
Honorable Court for reinstatement as a member of the Bar of the 
United States District Court for the District of Columbia, and to the 
Bar of all courts and agencies affected by the Order of Disbarment in 
the above-entitled case, and as grounds therefor states as follows: 

1. Disbarment of Diana Kearny Powell by Order entered April 
7, 1966, by the United States District Court has effected an injustice 
of the gravest consequences which it is the absolute duty, legal and 
moral, to rectify without delay. Respondent Diana Kearny Powell has 
an unqualified right before God and man to a true judgment on the facts 
which she was denied and restoration to full professional status and 


reparation of the calumny done to her reputation justly earned asa 
lawyer of the highest professional ethics. 


2. Disbarment of Diana Kearny Powell was solely for the reason 
that as victim of a crime of fraud and embezzlement she addressed to 
the Attorney General a formal Complaint, fully authenticated in the 
record, seeking criminal action against a trustee bank and two attorneys 
associated with prominent firms, showing that they had converted trust 
funds by the device of sophistic reasoning and outright patent lies to the 
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Court. Included as accessories were two judges who had aided the 
fraud by repeating the obvious misstatements as proven facts and by 
sustaining and protecting the embezzlers. 


3. The Court of Appeals, in affirming the Judgment of Disbar- 
ment, although repeating the sophistic reasoning and avoiding all ex- 
planation of the plain and unmistakable import of the uncontroverted 
record, explains: 

"To avoid any possible misapprehension, it 
should be noted that this court's affirmance of the 
disbarment order does not affect the inherent author- 
ity of the District Court to reinstate the attorney or 
otherwise modify the disbarment order, upon appro- 
priate showing." 

Respondent Diana Kearny Powell relies upon the undisputed record as 
constituting more than a sufficient showing of her absolute right to re- 
instatement. 


4. This Court has informally indicated a willingness to con- 
sider reinstatement. 


5. Respondent Diana Kearny Powell has an absolute right to 
unconditional and unqualified reinstatement. The Court of Appeals cites 
the argument of the Committee that Respondent's Complaint (that the 
judges connived at the fraud of thetrustee-bank, consisting of presenting 
spurious claims in conflict with its trusteeship to divert the funds to 
its agents, all matters of record) was an obsession, and suggesting that 
reinstatement be conditioned on her willingness to "recant". Such a con- 


dition to reinstatement would be tantamount to using the disbarment as 


a means of blackmail and extortion, Respondent Diana Kearny Powell 


categorically rejects any offer of reinstatement that is conditioned upon 
her lying to the Court to protect the embezzlers and condone their fraud 
as a bribe to compound a felony. 


WHEREFORE, Respondent Diana Kearny Powell respectfully prays 


that the Honorable Court: | 


1. Set aside the Order of Disbarment and reinstate her to full 
professional status as an attorney and member of the Bar of this Court 
and of all Courts and agencies affected by the Order of Disbarment. 


2. That the Court take appropriate action against those members 
of its Bar who have persisted in deliberate misrepresentations to the 
Court to aid in fraud by the trustee-bank on the trustestate committed 
to its keeping by this Court in Civil Action No. 4051-55, Fewell Vv. 


Powell. 


3. For such other and further relief as to the Court appears just 


and proper. | 


/s/ Diana Kearny Powell 
Diana Kearny Powell, Respondent 
1500 Massachusetts Ave., N.W. 
Washington, D. C. 20005 


[Certificate of Service] 


[Jurat} 


POINTS AND AUTHORITIES IN OPPOSITION TO 
MOTION FOR REINSTATEMENT AS A MEMBE 
OFTHE BAR OF THE UNITED STATES DISTRI 


COURT FOR THE DISTRICT OF COLUMBIA 


The order of the United States District Court disbarring the movant 
was entered April 7, 1966 and affirmed by the United States Court of Ap- 
peals January 12, 1967. A petition for certiorari was denied by the Su- 
preme Court of the United States May 8, 1967 and rehearing was denied 


June 12, 1967. (No. 1258, October Term 1966) 


There has been no change in circumstances that would justify any 
modification of the order of disbarment. On the contrary, in her brief 
in the Court of Appeals, in her petition for certiorari, and now in her 
motion for reinstatement the movant has reiterated the false and scanda- 
lous statements which resulted in her disbarment. 


It is submitted that the motion should be denied. 


THE COMMITTEE ON ADMISSIONS AND 
GRIEVANCES OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


By: /s/ Edmund L.. Jones 
EDMUND L, JONES 


/s/ - Francis W. Hill 
FRANCIS W. HILL 


/s/ Roger Robb 
ROGER ROBB 


[Certificate of Service] 


REPLY TO OPPOSITION TO REINSTATEMENT 


Respondent Diana Kearny Powell, in reply to the Opposition to 
Reinstatement filed by the Committee on Admissions and Grievances, 
respectfully shows to the Court as follows: 


1. Denial of Certiorari to the Supreme Court of the United States 
and of review of such denial is not a ruling on the merits. It cannot be 


taken as more than an indication that the crowded calendar of the Sup- 
reme Court does not permit review of denial of constitutional rights 

in individual cases. This does not relieve the courts at all levels of the 
absolute obligation to observe fundamental rights of fair trial upon the 
record, or to deprive Respondent of her unqualified right to justice be- 
fore the Court, or to her absolute right to review where plain error 


has resulted in gross miscarriage of justice. | 


2. The Court of Appeals plainly stated in its Opinion that rein- 
statement was not excluded: | 
"To avoid any possible misapprehension, it 

should be noted that this court's affirmance of the, 
disbarment order does not affect this inherent author- 

ity of the District Court to reinstate the attorney, or 


otherwise modify the disbarment order, upon ap- | 


priate showing." 


3. The Committee in opposing reinstatement and correction of 
the grave injustices that have been done to Respondent are using the 
process of disbarment to coerce her to condone and compound the felony 
of fraud and embezzlement of which she was the victim. Disbarment of 
Respondent has been used to protect and connive at the professional mis- 
conduct of attorneys Henry H. Paige and Benjamin W. Dulany and to sup- 
press Respondent's complaint about them to the Grievance Committee, 
in which she presented documentary proof that they had represented con- 
flicting interests, misrepresented facts and misquoted the case law to 
the Court, and had had participated in conversion of trust property by 
the trustee. Respondent submits that this conduct, and not the report- 
ing of crime to the Attorney General, is professional misconduct for 
which the Committee should press for disbarment. In re Ewers, U.S. 


App. D. C. Disbarment No. 106, May 4, 1967, citing In re Quimby, 123 


U.S. App. D. C. 278, 359 F.2d 257 (1966). 


/s/ Diana Kearny Powell 


Diana Kearny Powell, Respondent 
1500 Massachusetts Ave., N.W. 
Washington, D. C. 20005 


[Certificate of Service] 


REQUEST FOR ADMISSIONS 


Committee on Admissions and Grievances 

United States Court House 

Washington, D. C. 

Respondent requests the Committee on Admissions and Grievances, 
within ten (10) days after service of this request to make the following 
admissions for the purpose of this action only and subject to all per- 
tinent objections to admissibility which may be interposed at the hear- 
ing on Respondent's reinstatement: 


1, The testimony of each witness called by the Committee at the 
disbarment proceeding of Respondent on January 18, 1966, except for 
routine identification, consisted entirely of conclusions for which there 


was no other evidence. 


2. No document, record, or other evidence of fact was offered 
by the Committee to support the allegation of misconduct or to show 
that any allegation in Respondent's Complaint of criminal fraud which 
she addressed to the Attorney General was false or contrary to the re- 
cord. 


3. No evidence has been offered by the Committee at jany time 
to rebut the evidence of substantial foundation in fact and in the record, 
presented in her Trial Brief and analyzed in Appendix B thereof, in 
Respondent's Complaint to the Attorney General, or to rebut'the pre- 
sumption of innocence. ‘ | 


/s/ Diana Kearny Powell 


Diana Kearny Powell, Respondent 
1500 Massachusetts Ave., N.W. 
Washington, D. C. 20005 


[Certificate of Service] 


REPLY TO REQUEST FOR ADMISSIONS 


The Committee on Admissions and Grievances replies:as follows 


to the request for admissions served herein June 23, 1967: 


1. The Committee on Admissions and Grievances denies the 
truth of the statements set forth in paragraph 1. | 
2. The Committee on Admissions and Grievances denies the 
truth of the statements set forth in paragraph 2. | 


3. The Committee on Admissions and Grievances denies the 
| 
truth of the statements set forth in paragraph 3. 


COMMITTEE ON ADMISSIONS AND 
GRIEVANCES FOR THE DISTRICT 
OF COLUMBIA 


By: /s/ ROGER ROBB 
[Certificate of Service] | 


[Jurat] 


INTERROGATORIES 


The Committee on Admissions and Grievances 

United States Court House 

Washington, D. C. 

The following Interrogatories are directed to you pursuant to the 
Rules of this Court. You are directed to answer each of them, separate- 
ly, fully, in writing, and under oath and to serve Respondent Diana 
Kearny Powell with copies of your answers within 15 days after service 
hereof: 


1. Whether the Opposition to Reinstatement filed by the Com- 
mittee alleging "the movant has reiterated false and scandalous state- 
ments which resulted in her disbarment" refers to the testimony of 
witnesses called by the Committee? 


2. Whether the cited allegation of the Opposition to Reinstate- 
ment refers to Respondent's Trial Brief and portions of the record cited 


therein? 


3. What, if any, statements made by Respondent in her pleadings 
are false or legally scandalous, giving the exact statement, and the place 
time, and circumstances when made? 


4. Give the pages on which the allegedly false and scandalous 
statements appear in Respondent's Trial Brief, and in Appendices A 
and B. 


5. State the precise point on which the statements are alleged 
to be false, with reference to the exact location in the record by docu- 
ment and page number showing the correct facts which the Committee 
claims are the basis for its allegation of falsity. 


6. State the reference to the record by specific document and 
page which is alleged to rebut the specific points of evidence set out in 


Respondent's Appendix B to her Trial Brief in support of the truth and 
foundation in fact of the allegations of her Complaint addressed to the 


Attorney General. 


/s/ Diana Kearny Powell, Respondent 
xe * \ 


[Certificate of Service] | 


ANSWERS TO INTERROGATORIES 


The Committee on Admissions and Grievances answers the in- 
terrogatories served herein on June 23, 1967 as follows: 


1. No. 


2. Yes, in part, 


3. The false statements made by respondent are those set out in 
paragraph 3 of the charges preferred against the respondent by the Com- 
mittee on Admissions and Grievances, on which charges the respondent 
was tried, and concerning which she has been fully and repeatedly ad- 
vised. 


4. Trial Brief, pages 3, 4, 7, 8, 9, 10, 13, 14, 16; Appendix A, 
| 
pages A-9, A-10; Appendix B, pages B-1 — B-20 inclusive. 
5. Insofar as the statements of the respondent allege that Judges 


Holtzoff and Burger had been guilty of misconduct and corruption, such 
statements are wholly false. 
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6. This entire record rebuts the respondent's allegations of 
misconduct and corruption on the part of Judges Holtzoff and Burger. 


COMMITTEE ON ADMISSIONS AND 
GRIEVANCES FOR THE DISTRICT 
OF COLUMBIA 


By: /s/ Roger Robb 


[Certificate of Service] 
[Jurat] 


FILED: JUNE 26, 1967 
ORDER 


Upon consideration of the motion of Diana Kearny Powell to set 
aside the order of disbarment entered by this Court on April 7, 1966, 
and to reinstate her to full professional status as a member of the bar 
of this Court, the points and authorities attached to said motion, and the 
opposition to said motion filed by the Committee on Admissions and 
Grievances of this Court, and it appearing to the Court that an order dis- 
barring the said Diana Kearny Powell was entered by this Court on April 
7, 1966, and affirmed by the United States Court of Appeals on January 
12, 1967, and that a petition for certiorari was denied by the Supreme 
Court of the United States on May 8, 1967, and rehearing was denied 
on June 12, 1967, it is by the Court this 23rd day of June, 1967, 

ORDERED: 

1... That plaintiff's motion to set aside the order of disbarment 
of this Court be and the same hereby is denied. 
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| 
2. That plaintiff's motion requesting that she be reinstated to 
her full professional status as a member of the bar of this Court be 
and the same hereby is also denied. | 


/s/ Richmond B. Keech 
/s/ Luther W. Youngdahl 
/s/ Leonard P. Walsh 


‘JUDGES 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of July, 1967 that DIANA 
KEARNY POWELL hereby appeals to the United States Court'of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 23rd day of June, 1967 and denial of Motion to set aside entered 
June 30, 1967, against said Diana Kearny Powell. 


| 
| 
/s/ Diana Kearny Powell, ‘Pro se 
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STATEMENT OF THE CASE | 
This is an appeal from an order of the United States District 
Court denying the appellant’s motion for reinstatement as a mem- | 
ber of the Bar of that Court. (JA 1, 10) 


The order of the District Court disbarring the appellant was en- 
tered April 7, 1966 and affirmed by this Court January 12, 1967. 
A petition for certiorari was denied by the Supreme Court of the 
United States, May 8, 1967 and rehearing was denied June 12, 1967. 


(No. 1258, October Term 1966) Thereafter the appellant filed in the 
District Court her motion to set aside the disbarment order and for re- 
instatement. (JA 1) The Committee on Admissions and Grievances op- 
posed the motion upon the ground that: 


“There has been no change in circumstances that would 
justify any modification of the order of disbarment. On 
the contrary, in her brief in the Court of Appeals, in her 
petition for certiorari, and now in her motion for rein- 
statement the movant has reiterated the false and scan- 
dalous statements which resulted in her disbarment.” 
(IA 3, 4) 


The appellant’s motion was denied by the District Court. (JA 10) 


ARGUMENT 


The appeliant’s motion in the District Court and her brief in this 
Court present no new material, but only repeat the contentions which 
have been previously considered and rejected by the District Court and 
by this Court. She reiterates her intemperate and unfounded attacks 
upon Judge Burger and Judge Holtzoff. Accordingly, it seems plain 
that the District Court properly refused to exercise its discretion by 
reinstating the appellant. 


The language of this Court in Fletcher v. Evening Star Newspaper 
Co., 72 App. D:C. 303, 114 F.2d 582, cert. den. 312 U.S. 694 (1940) 
is apposite here. That case involved repeated attacks by one Fletcher 
upon an order of the District Court disbarring him. In rejecting his 
challenge to the order this Court said (72 App. D.C. 308): 


“We have spelled out painstakingly once more the reasons 
for our decision. But we think it not inappropriate to 
say, on doing so for the fifth time, that there should be 
an end at some time to litigation and relitigation of the 
same issues. Forbearance has been exercised in the face 
of appellant’s persistent refusal to concede the jurisdic- 


tion of the courts whose aid he so constantly invokes. 
It has been extended on each occasion in order that we 
might not magnify the hurt which an aged man unfortu- 
nately has done to himself. We sympathize with him in 
his plight, but we cannot repudiate action heretofore | 
taken on full and careful consideration of facts and law 
and which, now as then, we think was taken rightly.” 
| 
| 


CONCLUSION 


It is submitted that the order of the District Court should be af- 
firmed. 


Respectfully submitted, 


EDMUND L. JONES 
FRANCIS W. HILL, JR. 
ROGER ROBB 


* Attorneys for Appellee 
Committee on Admissions and 
Grievances of the United States' 
District Court for the District of 
Columbia 
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Lt 
SUGGESTIVENESS SURROUNDING 
STATIONHOUSE IDENTIFICATION 
Briefly stated, Appellant's case for reversal 
is based on a showing that the circumstances surrounding 
his showup Gacaeiricaction were so suggestive as to violate his 
fifth Amendment right to due process; that the Gecoure iden- 


tification was influenced by the illegal out-of-court iden- 

. | 
tifications; that ‘there was insutfictent evidence for the 
District Court to find otherwise; that admission of the illegal 
identification was reversible error. Accordingly, the sugges- 
tive atmosphere surrounding the identification is crucial to 
the case and Appellant strongly disagrees with the statement 

in Appellee's brief at page 14 that all of the men in the 

xoom with SE at the time he was identified were in plain 
clothes. Appellant's brief at page 17 states thatase or some 
of the persons in the room at the stationhouse might have-been 
in uniform thus singling out Appellant. Appellee claims 
that "...- apperven’? recitation of the recordin this regard 


is Pee eeatay inaccurate." (Appellee's brief at 14). rf 


there is any contextual inaccuracy it is on the part of Appellee. 


=a 
Miss Kiser was not sure whether or not the renee the 


room were in plain clothes: 


-2- 

Q."Were there any ~~ was there three or four other indiv- 
iduals that you told us about, were they in uniform?" 
A."No, I don't think they were." [Emphasis added] 

Q. "Plainclothes?" 


A." think they were in plainclothes." [Emphasis added] 
(fx. 1970, 18) 


"Ty think" indicates a degree of doubt. This is 
not quibbling. She could not give a definite yes or no. 


Appellee states that the identification was made 


"free from anyone’s suggestion . . ." (Appellee's brief 


at 14) and that the statement by the police to Miss Kiser 

to the effect that"they thought they had a man" was not 
improper citing United States v. Thurman, D. mice No. 
22,466, decided October 28, 1970. Thurman however, being 

a Lineup case is irrelevant on this point and should be dis- 
regarded. There, previous to a lineup, witnesses were told 
by the captain that the culprits were in custody. The Court 
hela that this was not improper in the circumstances noting 
that ". . . over and against the captain's comment are all 
the other aspects of the lineup here which tended to preserve 
its objectivity." (Slip op. at 9) Appellant was not in a 
lineup. He was saentified by a witness who had meen precon- 
@itioned by the police to identify someone and nothing was 


gone to preserve objectivity. 


= 
It 
Appellee suggests that Thurman requires rejection 
of Appellant's argument that in the absence of reversal, the 
case should be remanded for a more meaningful Stovall hearing. 
(Appellee's Brief at 16) Appellant urges that the Court 
consider this request in the light of the unique -set bf cir- 


| 
cumstances presented. The opinion in Thurman does not discuss 


the accuracy of recall of the witness. In the present case 
* : ave . 


the only testifying witness at the hearing had at best a vague 
recollection of the circumstances surrounding the identification 
(Appellant's Brief, 14-15). Again Thurman is distinguishable 

| 


because it is a lineup and not a showup case. A showup is far 


t 


more conducive to mistaken jaentity and accordingly a Stovall 
hearing that might be considered adequate for_a lineup case 


coulda be inadequate in a showup case. 
Appellant was present in the hearing room;| there 


was no risk of bringing out prior convictions since there was 
no jury and that issue had been settled at trial anyway; the 
| 


identifying witness had a poor recollection of the identifi- 


cation (she couldn't even remember if Appellant _had 2 mustache 
(Tr. 1970,20)); no police were called as witnesses. | Appellant 
was, however, ignored. Appellant also submits that the burden 


for establishing a record on the Stovall issue shoula at 


fo 

least be shared by the government since the very fact that 
a Stovall hearing was ordered indicated that factors were 
present which ‘suggested a possible violation of a constitu- 


tional right. 


tit 
THE IN-COURT IDENTIFICATION 
Miss Kiser identified Appellant once at the police 


station and once in the court room in front of the jury. 


Appellant contends that the out-of-court identification vio- 


lated due process and that the in-court identification was the 
fruit of this identification. In United States v. Wade, 
388 U.S. 218,229 (1967) the Supreme Court said: 

"Moreover, "{i] t is a matter of 

common exderience that, once a 

witness has picked out the accused 

at the line-up, he is not likely 

to go back on his word later on, 

so that in practice the issue of 

identity may (in the absence of 

other relevant evidence) for all 

- practical purposes be determined 

there and then, before the trial." 

While this quotation involves a line-up and not a show-up it 


nonetheless indicates the poisonous effect of an illegal out- 


of-court identification on an in-court identification. 


IV 
Appellee's description of the razor carried by 


Miss Kiser's assailant (Appellee's Brief at 4) is inaccurate 


-5- 
and introduces an undue element of sensationalism. The razor 
described by Miss Kiser was the sort known in common parlance 


as a "safety razor" (Tr. 29), and not the lethal straight 
: | 


wielded by barbers and the barbarous. 
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